BASIN MANAGEMENT ACTION PLANS

TMDL OVERVIEW
FEDERAL AUTHORITY
Clean Water Act § 303(d) requires the States to identify impaired
waters, prioritize them for water quality improvement efforts, determine
Total Maximum Daily Loads for the listed waters, and allocate (assign)
the wasteload to point sources through NPDES permitting.

STATE RESPONSIBILITY
Clean Water Act § 319 incentivizes the States to adopt a
“Management Program” that details and schedules the path to
reduction of non point source loads.

FLORIDA WATERSHED RESTORATION ACT

•

The 1999 Florida Legislature enacted the “Florida Watershed
Restoration Act” creating Section 403.067, authorizing establishment
and implementation of TMDLs. TMDLs were beginning to be
implemented when BMAP provisions were added in 2005.

•

The TMDL Program must be “Scientifically Based.” §403.067(1),
Fla. Stat.

•

BMAPs establish the Department’s “long-term roadmap to
restoration” of water quality by reduction of the non point source
pollutant load to the Floridan Aquifer.

BMAPS ADDRESS NONPOINT SOURCE POLLUTION
“Nonpoint source (NPS) pollution is the largest contributor of pollutants to
Florida’s surface and ground waters. Unlike point source pollution, which is
conveyed by pipes and discharged into waterbodies at discrete points, NPS pollution
is diffuse. It is caused by rainfall “moving over and through the ground and carrying
natural and human-made pollutants” into our waters. Typical categories of NPS
pollution in Florida include runoff or leaching from agricultural lands; erosion
and sedimentation from unvegetated lands, construction sites, or unpaved roads;
on-site sewage treatment and disposal systems, or septic tanks; and
stormwater sheetflow runoff, especially from highly urban areas.”

Florida Nonpoint Source Program Update (April 2015), Page 9 of 121 (bold added).

BMAPS ARE NOT SUBJECT TO EPA COMPLIANCE REVIEW

•

CWA § 319 incentivizes the States to adopt a Management Program that
details and schedules the path to reduction of non point source loads.
Satisfactory compliance with CWA § 319 is required in order for a state to
be eligible to receive federal grants to address non point source pollution.

•

BMAP criteria are consistent with CWA § 319 criteria because the BMAP
criteria were drafted to make BMAP projects eligible for CWA § 319 grant
funding, not because BMAPs must comply with CWA § 319.

BMAPS ARE NOT INTENDED TO REGULATE POLLUTERS

•

The BMAP program is intended to implement load allocations
“through non-regulatory and incentive-based programs.” The Florida
Legislature by exclusion rejected the CWA option and provided scant new
regulatory authority to implement TMDLs. §§ 403.067(1) and 403.067(7)
(b)(1)b, Fla. Stat.

•

BMAPS “must integrate the appropriate management strategies available
to the state through existing water quality protection programs to
achieve the total maximum daily loads . . .” § 403.067(7)(a)1, Fla. Stat.

BMAPS MUST MEET FEW GENERAL CRITERIA

BMAPs must:

as part of the TMDL Program, BMAPs must be “Scientifically Based.” § 403.067(1),
Fla. Stat.

establish a schedule implementing the management strategies,

establish a basis for evaluating the plan’s effectiveness, and

identify feasible funding strategies for implementing the plan’s management
strategies. § 403.067(7)(a)1, Fla. Stat.

“identify the mechanisms that will address potential future increases in pollutant
loading”. § 403.067(7)(a)2, Fla. Stat.

BMAP LIMITATIONS
•

FIRST FIVE YEARS THERE IS A FREE PASS - Initial BMAPs cannot require
anything more than implementation of existing BMPs where BMPs have been
approved. § 403.067(7)(a)2, Fla. Stat.

•

BMPS ARE ALL DEP CAN REQUIRE - An owner implementing applicable
management strategies in a BMAP cannot be forced to do anything more and
must be deemed in compliance. § 403.067(7)(b)(2)(i), Fla. Stat.

•

NO NEW AUTHORITY OVER DISCHARGES - DEP is prohibited to regulate any
discharge not already subject to DEP regulation. § 403.067(12), Fla. Stat.

SANTA FE BMAP § 2.10 - MECHANISMS TO ADDRESS FUTURE LOADING
• “Implement FDACS-adopted BMPs,” and
• Potentially “other additional measures (Section 2.6)” including “land acquisition
and conservation easements”, encouragement of “low input agriculture and
water quality improvement technologies,” and
• “Other laws such as local land development regulations, comprehensive
plans, ordinances, incentives, environmental resource permit requirements,
and consumptive use permit requirements, all provide additional mechanisms for
protecting water resources . . . .”
PROBLEMS WITH THIS APPROACH
• Agricultural operations are only required to implement BMPs adopted by rule.
• Local governments cannot regulate agricultural operations implementing
BMPs.
• Many agricultural practices are exempt from ERP regulation, or are presumed
to comply because they implement the BMP.

THE FLORIDA SPRINGS AND AQUIFER PROTECTION ACT
•

The 2016 Florida Legislature established the Florida Springs and Aquifer
Protection Act, requiring the Department to comprehensively plan and
coordinate actions for the protection and restoration of Outstanding Florida
Springs (OFS), which include 24 first magnitude springs, 6 additional
named springs, and all associated spring runs. Ch. 2016-1, Laws of Fla.

•

BMAPs that include OFS must “achieve the nutrient total maximum
daily load no more than 20 years after the adoption of a basin
management action plan.” §373.807(1)(b)8, Fla. Stat.

PROHIBITED ACTIVITIES WITHIN A PRIORITY FOCUS AREA
Within “primary focus areas” the following are prohibited:

(1) New domestic wastewater disposal facilities that don’t meet the AWT
standard of no more than 3 mg/l total nitrogen….

(2) New OSTDS on lots of less than 1 acre, if the addition of the specific
systems conflicts with an OSTDS remediation plan….

(3) New facilities for the disposal of hazardous waste….

(4) The land application of Class A or Class B domestic wastewater biosolids
not in accordance with a department approved nutrient management plan….

§373.811, Fla. Stat.

FLORIDA SPRINGS ACT PROJECT REQUIREMENTS
Section 373.807(1)(b), Florida Statutes establishes substantive requirements for the new and revised
OFS BMAPs including:
(b) . . . a BMAP for an OFS . . . must include, at a minimum:
1. a list of all specific projects and programs identified to implement a nutrient TMDL;
2. a list of all specific projects identified in any incorporated OSTDS remediation plan, if applicable;
3. a priority rank for each listed project;
4. an estimated planning level cost and date of completion;
5. the source and amount of financial assistance to be made available by DEP, a WMD, or other
entity for each listed project;
6. an estimate of each listed project’s nutrient load reduction;
7. an estimated allocation of the pollutant load for each point source or category of nonpoint
sources; and
8. a plan designed to achieve the nutrient TMDL no more than 20 years after the adoption of
a BMAP.

No New OSTDS on lots of less than 1 acre
In 2010, Gov. Charlie Crist signed a measure that
required all septic systems in Florida to be inspected by a
qualified contractor every five years. State Department of
Health statistics indicated then that approximately 2
million septic systems statewide were 20 years or
older, which is the average lifespan of a system in Florida.

In 2012 Gov. Rick Scott signed a bill repealing the
inspection mandate, but counties and municipalities with
first-magnitude springs were still required to adopt a fiveyear inspection ordinance unless a super-majority of the
local governing body votes not to do so. They all opted
out.

WHAT IS DACS’s ROLE?
•

DACS alone is authorized to “develop and adopt by rule
pursuant to ss. 120.536(1) and 120.54 suitable interim
measures, best management practices, or other measures
necessary to achieve” the TMDL . . . § 403.067(7)(c)2, Fla.
Stat.

•

DACS is the lead agency coordinating reduction of
agricultural nonpoint sources of pollution for the protection of
OFS, must study new or revised agricultural BMPs for
improving and protecting OFS “and, if necessary, in
cooperation with applicable local governments and
stakeholders, initiate rulemaking to require the
implementation of such practices within a reasonable
period. §373.813(2)(a), Fla. Stat.

WHAT SHOULD WE EXPECT FROM DACS?
•

DACS and IFAS must “cooperate in conducting the necessary research and demonstration
projects to develop improved or additional nutrient management tools, including the use of
controlled release fertilizer that can be used by agricultural producers as part of an agricultural
best management practices program.

•

The development of such tools must reflect a balance between water quality improvement
and agricultural productivity and, if applicable, must be incorporated into the revised agricultural
best management practices adopted by rule by the Department of Agriculture and Consumer
Services. §373.813(2)(b), Fla. Stat.

•

Agricultural operations must maintain records of their fertilizer use and make them available to
DACS during site visits and inspections. DACS says it is not interested in fertilizer use
information and will not compile and analyze the information provided.

DACS REPEALED RULE ON MONITORING FERTILIZER USE
THE FULL TEXT OF THE PROPOSED RULE IS:
5E-1.012 Reports and Inspection Fee Payment, Inspection Fees, Reporting, Continuous
Bond, Certificate of Deposit Requirement.
(1)No change
(2) Statistical report of fertilizer tonnage. This report covers all fertilizer movements other than
wholesale. Each Licensee shipping or delivering fertilizers in other than wholesale movements in lots
of one or more tons shall notify the department thereof. Notification shall consist of:
(a) A monthly summary to be submitted on or before the 15th of the month following the reporting
period. A zero report shall be made for any month in which there were no sales.
(b) The monthly summary shall be submitted using the Department’s Feed, Seed, and Fertilizer
Regulatory Website which can be located online at http://lims.flaes.org/HomeNew.aspx; or by
submitting as instructed on form, Monthly Fertilizer Tonnage Reporting, FDACS-13238 Rev. (07/14)
available online at http://www.flrules.org/Gateway/reference.asp?No=Ref-06162, which is hereby
incorporated by reference. The monthly summary shall also include the following:
1. Destination County Code using the five digit (state + county) United States Environmental
Protection Agency (EPA) County Federal Information Processing Standard (FIPS) code. The EPA
County FIPS Code Listing for the State of Florida, April 27, 2015, is hereby adopted and incorporated
by reference and available online at http:// www.flrules.org/Gateway/reference.asp?No=Ref-06164.
2. Material Code (materials only; not for mixed fertilizer). The material codes can be found in
Appendix C of the Uniform Fertilizer Tonnage Reporting System Instruction Manual, Edition 2
(08/25/2006) which is hereby adopted and incorporated by reference and available online at http://
www.flrules.org/Gateway/reference.asp? No=Ref-06165.
Rulemaking Authority 570.07(23), 576.181 FS. Law Implemented 576.041, 576.045 FS.
History–New 1-23-67, 6-24-69, 2-26-71, 3-1-73, 1-1-77, Formerly 5E-1.12, Amended 8-3-93,
10-25-98, 5-23-10, 12-30-15,____.

WILL DACS COME UP WITH SOLUTIONS?
THIS IS WHAT DACS’s WEBSITE USED TO SAY:
There is no set of “advanced” BMPs outside the FDACS
manuals that await implementation. There may be new concepts
and emerging technologies being tested but not yet accepted, which
may be included in future revisions of BMP manuals.

…. FDACS recognizes that, in some of the watersheds with adopted
BMAPs, “full implementation” of agricultural BMPs may not
achieve the load reductions allocated to agriculture.

THE (SLOW) PROCESS WHEN THE BMAP IS INADEQUATE

• DEP must decide whether “water quality problems are demonstrated, despite
the appropriate implementation, operation, and maintenance of best management
practices”

• DACS and DEP must decide whether BMPs and other measures have been
appropriately implemented

• Then the department, a WMD, or the DACS, in consultation with the department,
must institute a reevaluation of the BMP or other measure

• Should the reevaluation determine that the BMP or other measure requires
modification, the department, a WMD, or DACS shall revise the rule

• The rule shall provide a reasonable time period for implementation

§ 403.067(7)(c)4, Fla. Stat.

DELAYS IN ASSESSMENT OF BMP IMPLEMENTATION

(1)(a) If the implementation status assessment… indicates that an Enrolled Producer
has not achieved full implementation of . . . BMPs, the Department will work in
cooperation with the Producer to identify corrective measures [and] expectations for
the time required to complete them.…

(b) If the Producer does not implement the identified corrective measures, the
Department will … identify remedial measures … [and] expectations for the time
required to complete them….

FAC Rule 5M-1.009(1)(a) and (b)

Rule 5M-1.009(1)(a) and (b) creates 2 additional stages to full BMP implementation

LIMITING REGULATORY COSTS
In adopting rules, all agencies must, among the alternative approaches to any
regulatory objective and to the extent allowed by law, choose the alternative that
does not impose regulatory costs on the regulated person, county, or city which
could be reduced by the adoption of less costly alternatives that substantially
accomplish the statutory objectives. § 120.54(1)(d), Fla. Stat.

BERT HARRIS ACT
When a specific action of a governmental entity has inordinately burdened an
existing use of real property or a vested right to a specific use of real property,
the property owner of that real property is entitled to relief, which may include
compensation for the actual loss to the fair market value of the real property
caused by the action of government, as provided in this § 70.001(2), Fla. Stat.

THE SAVING GRACE?
WATER QUALITY ENFORCEMENT IS PRESERVED
Discharges to groundwater may still violate groundwater quality standards if
the discharges:

cause or contribute to exceedances of the 10mg/l N standard, or

impair the “designated use” of “contiguous surface waters”, or

are “carcinogenic”, mutagenic, teratogenic, or toxic to human beings”, or

pose a “serious danger to the public health, safety, or welfare”, or

impair the “reasonable and beneficial use” of “adjacent waters”.

